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and Form CRS

▪ New SEC Proxy-Voting Guidance for Asset Managers and Proposed
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▪ Discussion of Other Regulatory Proposals
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The Volcker Rule Reform Effort



Volcker Reforms Overview

▪ July 17, 2018: Volcker Agencies publish first significant 

reform proposals

▪ October 17, 2018: EFAMA comments submitted

▪ October 8, 2019: Volcker Agencies publish final rules with 

respect to some, but not all of the proposed reforms

▪ Reforms of greatest interest to EFAMA members deferred 

for later action
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Volcker Reforms Adopted

▪ Reforms largely related to proprietary trading restrictions 

and compliance program requirements

▪ Previously, trading of a position held for less than 60 days 

was presumed to be restricted

▪ Now, trading of a position held for 60 or more days is 

presumed not to be restricted

▪ TOTUS exemption simplified
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Volcker Reforms Adopted

▪ Although most reforms related to covered fund activities 

and investments were deferred to future rulemakings, a 

few were adopted

▪ Exception for underwriting and market making of covered 

funds simplified 

▪ Risk-mitigating hedging exception broadened

▪ SOTUS exemption simplified and FAQ 13 codified
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Volcker Reforms Deferred

▪ Potential banking entity status of investment funds that are excluded from 
covered fund status remains an open issue

– Foreign excluded funds, foreign public funds and registered investment companies are all 
exposed to varying degrees

▪ The 2018 reform proposals did not include specific amendments to 
address this issue, but simply invited comments 

▪ EFAMA recommended a general exemption from the definition of banking 
entity for investment funds

▪ If general exemption not feasible, EFAMA recommended:

– General exclusion for foreign excluded funds (possibly through codification of 2017 policy 
statement of the federal banking agencies, which currently expires July 21, 2021)

– Expansion of FAQs 14 and 16 to address other common “control” scenarios beyond initial seed 
capital investments
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Volcker Reforms Deferred

▪ The 2018 reform proposals also invited comments about potential 
changes in the conditions applicable to “foreign public funds” to better 
align the exclusion for such funds with the exclusion for U.S. registered 
investment companies

▪ Areas of possible change include:

– “Public offering” requirement

– Requirement that the fund be sold “predominantly” (85% to non-U.S. 
investors) outside the U.S. 

– Requirement that the fund be authorized for sale to “retail investors” in 
“home jurisdiction”

▪ These issues have also been deferred for later action
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GDPR and the SEC’s Hold on New 
European Asset Manager Registration



GDPR and European Asset Managers

▪ All EU firms must comply with the data protection requirements under 

GDPR.

▪ GDPR limits the sharing of personal data gathered in the EU with 

parties outside of the EU including foreign government agencies.

▪ Foreign government agencies may receive personal data from EU 

firms if they are GDPR compliant:

– Country is deemed “adequate” by EU;

– Agency self-certifies to Privacy Shield standard;

– Contractual safeguards; or

– Derogation obtained.
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GDPR and the SEC

▪ The SEC is not currently GDPR compliant.

▪ To register with the SEC, asset managers must agree to 

produce certain records upon request (such as PA dealing 

records).

▪ GDPR effectively makes it difficult for European asset managers 

to comply with SEC requirements.
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The SEC’s Response to GDPR

▪ No new registrations of European asset managers have been 

allowed for over a year.

– European firms cannot take on significant U.S. mandates if they 

are not already registered with the SEC.

▪ European asset managers that have already been registered 

may continue to operate in the United States.

– Including renewing registration

▪ Note: This issue does not impact European asset managers 

filing with the SEC as Exempt Reporting Advisers.
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Potential Solutions

▪ The SEC could become GDPR compliant, but is unlikely to do 

so.

▪ The EU could carveout the SEC, or certain foreign regulatory 

bodies, from GDPR compliance.

▪ More firms may seek to set up a U.S.-based affiliate.

▪ Note: Certain Non-EU jurisdictions that have adopted privacy 

laws comparable to GDPR are also affected.
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FINRA’s Amendments to Rule 5130 
and 5131 and Implications for 
European Funds



FINRA’s Amendments to Rule 5130 and 5131 –
Main Points

▪ Relaxation of the requirements for foreign funds to meet an 
exemption from being Restricted Persons.

– More Non-U.S. retail funds would be able to participate in new 
issuances

▪ Expansion of the exemption from the definition of Restricted 
Person for non-U.S. Pension Plans.

– Large non-U.S. Pension Plans will be able to participate in new 
issuances

▪ The SEC approved the Amendments on November 5, 2019 and 
the approval order was published in the Federal Register 
November 12, 2019.
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Current State of FINRA Rule 5130 and 5131 for 
European Retail Funds

▪ Currently, the requirements for European funds to participate in new 
issuances of securities in the U.S. are impractical.

▪ The definition of Restricted Person is broad.

– “Restricted Person” includes employees of Broker-Dealers and their 
significant others and close family members.

– “Restricted Person” may also include portfolio managers of asset 
managers, funds, pension plans, and insurance companies.

▪ FINRA’s interpretation of the Rules in connection with nominees and 
omnibus accounts further complicates the restricted person definition.

– Some FINRA interpretations suggests that a fund must ensure that no 
Restricted Person owns more than 5% of the fund’s shares through 
multiple nominees and/or omnibus accounts.
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The impact of the Amendments on European 
registered funds

▪ European registered funds will be able to participate in new 

issuances if they meet one of two new thresholds:

– Investor minimums (funds are widely disseminated)

▪ At least 100 Direct Investors

– Persons holdings shares of the fund

▪ At least 1000 Indirect Investors

– Persons holding shares through a nominee or omnibus account
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Amendment to Rule 5130 – Impact on Non-U.S. 
Pension Plans

▪ Pension Plans are currently only exempt from the limitations on 

purchasing new issuances if they are subject to ERISA and 

qualified under the U.S. Internal Revenue Code.

▪ Non-U.S. Pension Plans will be exempted if certain participation, 

governance and investment minimums are satisfied.
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Implementation of the SEC’s 
Liquidity Rule for U.S. Mutual Funds



Liquidity Rule

▪ The Liquidity Rule requires a Liquidity Risk Management Program 
including written policies and procedures:

– Liquidity risk assessment, management and periodic review: 

• Liquidity classifications (“bucketing”)

• 15% limit on illiquid investments 

• Breaches and fund board oversight

▪ Form N-PORT also requires non-public monthly reporting of liquidity 
classification of each portfolio investment

▪ Vendors may assist by providing Liquidity data, bucketing advice, 
assistance with compliance monitoring, and data/reports for Board 
reporting

2022 November 2019 What You Need to Know Now: Hot Topics and Trends in U.S. Regulation of Funds and Asset Managers



Compliance Dates of the Liquidity Rule

▪ For larger fund complexes:
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December 1, 2018* June 1, 2019*
Implement written liquidity risk management 

policies and procedures addressing:

• Liquidity risk assessment, management and 

periodic review

• 15% limit on illiquid investments and related 

reporting requirements

• Procedures for redemptions in kind

Implement policies and procedures addressing 

remainder of rule requirements:

• Classification requirements

• Requirements related to the HLIM

Obtain Board approval of Program Administrator 

designation

Obtain Board approval of liquidity risk 

management program

*The deadlines above are each extended by 6 months for smaller fund complexes



Liquidity Rule - Current Status

▪ Funds’ programs have been fully operational only for a few months

– Early observations:

• Common for fund classifications to be surprisingly heavily weighted 

toward the highly-liquid investment bucket 

• Data gaps exist but do not seem to have significantly detracted from 

vendor services

• Common for fund groups to update liquidity-related prospectus/SAI 

disclosures to reflect new definitions and procedures

• Funds’ experiences with Lunar New Year, and related SEC Staff outreach, 

led to SEC staff FAQ on foreign market holidays

• SEC Staff, including data analysts, interested in how fund groups are 

approaching the rule
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Liquidity Rule - Looking Ahead

▪ First annual liquidity risk assessment and Board report from the 
program administrator

– Liquidity risk assessment required at least annually

– Board must review, no less frequently than annually, written report 
from program administrator addressing program operation and 
assessing its adequacy and effectiveness of implementation

▪ Shareholder report disclosure on operation and effectiveness of 
liquidity risk management program

– Required in first annual or semi-annual report distributed after 
December 1, 2019 (June 1, 2020 for complexes with less than $1 
billion in net assets) where Board has reviewed administrator’s report 
during preceding fiscal half-year
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The SEC’s Adoption of New ETF Rule



ETF Rule Adoption - Background

▪ In 2018, the SEC proposed a new rule that would simplify and modernize the regulatory
framework for U.S. ETFs.

▪ The first U.S. ETF launched in 1993, and since that time the industry has grown to over $4
trillion in assets.

▪ The ETF structure is not contemplated by the U.S. securities laws, so ETFs had to seek
exemptions from various requirements in order to operate, leading to a patchwork of over 300
exemptive orders with varied terms.

▪ The Rule was adopted on September 25, 2019 and substantially similar to the proposed rule,
except with more flexibility in disclosing certain required information and the removal of a
sunset provision.

▪ The Rule and the accompanying Exchange Act relief will become effective on December 23,
2019 with an expected compliance date of December 23, 2020. On the compliance date, all
existing exemptive orders for ETFs eligible to rely on the Rule are expected to be rescinded.
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ETF Rule Adoption - Effects

▪ The Rule will eliminate the need for most ETFs to obtain an exemptive order before
operating as such.

▪ Most ETFs currently operating will be required to rely on the Rule, rather than their
existing orders, such that ETFs would be subject to uniform requirements.

▪ The Rule is expected to provide greater flexibility with respect to certain aspects of
ETF operations than exists under recent orders.

▪ Accompanying disclosure enhancements will require ETFs to disclose on a daily
basis full portfolio holdings, current NAV, market price, premium or discount and
median bid-ask spread.

▪ In connection with the adoption of the Rule, SEC also issued order granting
conditional relief from other Exchange Act sections/rules and applies only to ETFs
that rely on the rule.
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ETF Rule Adoption – Reliefs Granted

▪ Treatment of ETF shares as “redeemable securities”

– Sections 2(a)(32) and 5(a)(1) of the 1940 Act

– Allows ETFs to trade in creation unit size only aggregations

▪ Trading of ETF shares at market-determined prices

– Section 22(d) of the 1940 Act and Rule 22c-1

– Allows ETF shares to trade on an exchange at market price rather than net asset value

▪ In-kind transactions with certain affiliates

– Sections 17(a)(1) and (2) of the 1940 Act

– Allows in-kind transactions with large shareholders

▪ Additional time for delivering redemption proceeds

– Section 22(e) of the 1940 Act

– Grants ETFs flexibility with respect to settlement of foreign securities
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ETF Rule Adoption - Conditions

▪ Listing on a National Securities Exchange

▪ Website Disclosure

– Holdings and Baskets

• Full daily portfolio transparency now required for all ETFs relying on the rule

– Current NAV and Market Price

• “Market price” formally defined as official closing price, or if it more reflects the

market value of a share, the midpoint of national best bid and offer

– Premium and Discount

• Additional disclosure required in table & line graph format

– Median Bid-Ask Spread

• Median bid-ask spread over the most recent 30-day period

▪ Construction of Baskets

– Must adopt policies and procedures governing construction and acceptance process

– Additional policies required for “custom baskets”

▪ Certain Recordkeeping Requirements – retention of:

– AP agreements

– Basket information (more extensive than in the proposed rule)
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ETF Rule Adoption – A European Perspective

▪ The Central Bank of Ireland (CBI) has been leading the charge in

developing ETF regulations as the majority of European ETFs are based

in Ireland.

▪ CBI has recently considered whether “active” ETFs need to comply with

the portfolio transparency rules and decided to retain the requirement.

▪ The SEC’s ETF Rule does not distinguish between “passive” and “active”

ETFs and requires all ETFs to disclose full portfolio holdings. However,

SEC has granted reliefs to a number of non-transparent “active” ETFs,

which are not covered by the new ETF Rule.

▪ IOSCO’s review on how portfolio disclosure requirements should be

applied throughout the EU is still ongoing and it is unclear how the SEC’s

ETF Rule may affect IOSCO’s conclusions.
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SEC Standard of Conduct 
Rulemaking: SEC Interpretation of 
Fiduciary Duty and Form CRS



SEC Standard of Conduct Rulemaking - Overview

▪ In June 2019, SEC adopted a number of rules and 

interpretations, including interpretation of an adviser’s fiduciary 

duties and Form CRS (Form ADV Part 3).

▪ The rulemaking package is expected to 

– Improve retail investor experience;

– Provide greater clarity for investors regarding the differences in the 

roles of, and standards of conduct applicable to, broker-dealers 

and investment advisers.

▪ The adopted interpretation of fiduciary duty and Form CRS are 

largely similar to those proposed in 2018.
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SEC Standard of Conduct Rulemaking -
Interpretation of Fiduciary Duty

▪ No explicit definitions under the Advisers Act or the SEC’s rules thereunder. As 
agents, advisers have a duty to their principals (i.e., clients) under common law.

▪ Two primary components to an investment adviser’s fiduciary duty

– Duty of care

• Duty to provide advice that is in the best interest of the client based on the client’s 
objectives (retail and institutional), including considering the appropriateness of 
investments;

• Duty to seek best execution; and

• Duty to provide advice and monitoring over the course of the relationship

– Duty of loyalty

• Duty to place client interests ahead of his/her own interests

• Duty to disclose all material facts & eliminate or disclose all potential conflicts of interest

▪ Clients cannot waive an adviser’s fiduciary duty, but the terms of the contract and 
disclosures provided can and do inform and contour the scope of the relationship.
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SEC Standard of Conduct Rulemaking -
Interpretation of Fiduciary Duty (cont.)

▪ Different standards of conduct regarding “retail” and “institutional” clients - “retail” 
and “institutional” are not defined in the final interpretation. Instead advisers should 
focus on the client’s financial sophistication.

▪ As part of satisfying its duty of care, an adviser must form a reasonable 
understanding of its client’s investment objective by making a reasonable inquiry

– For retail clients, an adviser must consider the client’s investment profile, risk tolerance, 
and whether the potential benefits justify the risks. The adviser must update the retail 
client’s investment profile.

– For institutional clients (e.g., registered and private funds), an adviser must understand 
the client’s mandate, which can be ascertained from the fund’s investment guidelines and 
objectives. For institutional clients, the obligation to update the client’s objectives 
depends on the adviser/client relationship.

▪ With respect to an adviser’s duty of loyalty, full and fair disclosure differs in the 
retail and institutional contexts

– Institutional clients have greater capacity for resources that can assist with analyzing and 
understanding complex conflicts.

– Advisers to retail clients may have difficulty adequately disclosing complex or extensive 
conflicts.

3322 November 2019 What You Need to Know Now: Hot Topics and Trends in U.S. Regulation of Funds and Asset Managers



SEC Standard of Conduct Rulemaking – Form CRS

▪ A standardized, two-page form that registered broker-dealers and 
investment advisers are required to deliver to retail investors under certain 
conditions

– Form CRS defines “retail investor” as a natural person, or the legal representative 
of such natural person, who seeks to receive or receives services primarily for 
personal, family or household purposes

▪ Designed to provide information to natural persons who are potential or 
actual clients of a broker-dealer or investment adviser

▪ Designed to inform retail investors about:  

– The types of client and customer relationships and services the firm offers; 

– The fees, costs, conflicts of interest, and required standard of conduct associated 
with those relationships and services; 

– Whether the firm and its financial professionals currently have reportable legal or 
disciplinary history; and 

– How to obtain additional information about the firm
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SEC Standard of Conduct Rulemaking – Form 
CRS (cont.)

▪ Content Requirements

– Descriptions of the relationships and services to clients, compensation structure for the firm and its financial professionals, 

other costs and fees

▪ Filing Requirements 

– Advisers must file electronically with the SEC within 30 days of information becoming materially inaccurate.

– Dual registrants are encouraged to use a combined Form CRS relationship summary to discuss brokerage and advisory 

services.

▪ Delivery Requirements

– For new customers, advisers must deliver Form CRS to retail investor before or at the time an advisory contract is entered 

into.

– For existing customers, advisers must deliver Form CRS within 30 days of initial filing.

– Though not explicitly stated in the release, it appears likely that advisers registered with the SEC who do not maintain a 

principal place of business in the United States would not need to deliver a Form CRS to their non-U.S. clients or non-U.S. 

retail investors.

▪ Form CRS and the related rules became effective on September 10, 2019. Existing registered advisers and those with 

applications pending prior to June 30 ,2020 will need to file Form CRS between May 1, 2020 and June 30, 2020. 

Advisers that register after June 30, 2020 will need to file Form CRS upon the effectiveness of their registrations.
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New SEC Proxy-Voting Guidance for 
Asset Managers



New SEC Proxy-Voting Guidance for Asset 
Managers – Background

▪ Under the U.S. Investment Advisers Act of 1940, an investment adviser 
has a fiduciary duty to act in the best interest of its clients, including when 
exercising voting authority

▪ SEC Rule 206(4)-6 under the Advisers Act requires SEC-registered investment 
advisers to:

– adopt policies and procedures to vote in the best interest of clients, which 
procedures must address conflicts of interests;

– disclose to clients how to obtain the adviser’s voting information; and

– describe to clients voting policies and procedures and furnish a copy upon request

▪ Many advisers use proxy advisory firms, which have been criticized for their outsize 
influence on issuers, lack of transparency, conflicts of interests and quality of work.

▪ On August 21, 2019, the SEC issued two interpretive releases regarding (i) the 
responsibilities of advisers in fulfilling their duties and (ii) the activities of proxy 
advisory firms as involving “solicitations” subject to anti-fraud provisions.
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New SEC Proxy-Voting Guidance for Asset 
Managers - Overview

▪ The release is presented as interpretations of existing principles.  It 

states how an investment should exercise voting authority to meet its 

duty to provide advice in the best interest of a client.  The adviser must 

have a reasonable understanding of the client’s objectives.

▪ The release acknowledges that an adviser that assumed the authority 

to vote proxies may use a proxy advisory firm for administrative 

services, research and analysis, and to promulgate guidelines an 

adviser can adopt, to make recommendations on specific votes, or to 

assume voting authority in case of conflicts.  The SEC then gave 

guidance based on specific questions.

▪ The SEC encourages advisers to review their policies and procedures 

in advance of next year’s proxy season.
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New SEC Proxy-Voting Guidance for Asset 
Managers – Questions and Answers

▪ How may an adviser and its client agree on the scope of the adviser’s voting 
authority and responsibilities?

– An adviser and client can shape their relationship, provided there is full and fair 
disclosure and informed consent, including setting parameters designed in best 
interest of the client.

▪ What steps should an adviser take to demonstrate consistency with best interest of 
its client and consistency with policies and procedures?

– An adviser should consider interests of different clients, the matters being voted on, 
compliance testing, and annual review of its policies and procedures

▪ What considerations should an adviser take when retaining a proxy advisory firm?

– The advisory firm’s capacity and competency to adequately analyze the matters 
and effective process to seek input from issuers and clients

– An adviser should conduct a reasonable review of the proxy advisory firm’s policies 
and procedures.  The SEC lists a number of detailed considerations (for example, 
does the advisory firm has adequate policies and procedures to address conflicts, 
adequate disclosures, etc.).
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New SEC Proxy-Voting Guidance for Asset 
Managers – Questions and Answers (cont.)

▪ What steps should an adviser take when it identifies potential errors, incompleteness or weaknesses 

in a proxy advisory firm’s analysis that may affect the adviser’s determinations?

– An adviser should conduct a reasonable investigation into the matter and have policies 

reasonably designed to ensure that votes are not based on inaccurate or incomplete information

– An adviser should consider assessing the effectiveness of the advisory firm’s policies and 

procedures to obtain current information, identify material deficiencies, etc.

▪ How can an adviser evaluate the services of a proxy advisory firm, including changes in services and 

operations?

– An adviser should adopt policies and procedures reasonably designed to sufficiently evaluate 

the advisory firm, including the advisory firm’s conflicts and relevant changes to the firm’s 

business

▪ Should an adviser with voting authority for a client vote every proxy for that client?

▪ Not where an adviser and client have agreed to limit votes under certain conditions or where 

the adviser has determined that refraining from voting is in the best interest of that client (but in 

doing so, it should consider whether is it fulfilling its duty of care).
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New SEC Proposed Rule Amendments on 
Proxy Solicitation

▪ On November 5, 2019, the SEC further proposed a series of proxy 

solicitation rule amendments to “enhance the quality of the disclosure 

about material conflicts of interest” that proxy advisory firms provide 

their clients.

▪ Rule 14a-1(l): proposed amendment to codify that “solicit” and 

“solicitation” include proxy voting advice services typically furnished by 

proxy advisory firms.

▪ Rules 14a-2(b)(1) and 14a-2(b)(3): proposed amendment to require 

proxy advisory firms relying on certain information and filing 

exemptions to disclose to their clients material conflicts of interest and 

to give their clients an opportunity to review and provide feedback 

before the proxy voting advice is issued.
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Proxy-Voting for Asset Managers – A European 
Perspective

▪ AIFMD and UCITS directives require management companies to have a strategy for 

exercising voting rights in accordance with the objectives of a fund.

▪ The Financial Reporting Council's 2012 UK Stewardship Code sets out good practice for 

institutional investors when engaging with UK listed companies, including stating that 

institutional investors should have a clear policy on voting and disclosure of voting 

activities and should report periodically on their stewardship and voting activities.

▪ The Shareholder Rights Directive II requires certain asset managers to develop and 

publicly disclose on their websites their policies on shareholder engagement, including 

the exercise of voting rights.  Asset managers must also disclose on an annual basis 

how their shareholder engagement policies have been implemented. If a manager 

chooses not to comply, it must publicly disclose a clear and reasoned explanation of why 

it has chosen not to do so

▪ There is no duty in any of these structures for an EU/UK manager to actually vote EU/UK 

shares it holds or controls. 
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SEC Developments on Digital Assets



SEC Developments on Digital Assets - Background

▪ In 2017, the SEC Staff released an investigative report (DAO Report) cautioning market 

participants that certain digital assets could be deemed “securities” under the Howey test 

and the offers and sales of such assets might be subject to U.S. federal securities laws

▪ In 2019, the SEC Staff provided more clarity on the application of U.S. federal securities 

laws to digital assets through a framework and several no-action letters

– In April, an analytical framework was issued by SEC’s FinHub for evaluating 

whether digital assets qualify as investment contracts and, thus, “securities” under 

U.S. federal securities laws, focusing primarily on the “expectation of profits derived 

solely from the efforts of others” portion of the Howey test.

– The Division of Corporate Finance Staff then issued a no-action letter (TurnKey Jet, 

Inc.) under the framework, the first instance in which the SEC Staff has provided 

such relief in the context of digital assets.

– In July, the Division of Corporate Finance Staff issued a second no-action letter 

(Pocketful of Quarters, Inc.), focusing on significant transfer restrictions, fixed- sale 

price, fully developed platform and purely consumptive purpose of the “token”.

4422 November 2019 What You Need to Know Now: Hot Topics and Trends in U.S. Regulation of Funds and Asset Managers



SEC Developments on Digital Assets – SEC 
Enforcement Actions

▪ Most early enforcement actions involved some allegation of fraud. 

▪ Notable enforcement actions against:

– Unregistered exchange (EtherDelta)

– Unregistered broker-dealer (TokenLot)

– Unregistered investment fund (Crypto Asset Management)

– Unregistered investment adviser (Crypto Asset Management)

– Unregistered securities (Airfox and Paragon)

– Failing to disclose payments received for promoting ICOs (Floyd 
Mayweather Jr. and Khaled Khaled (DJ Khaled))

▪ First ICO issuer to challenge SEC in court 

– Kik Interactive, Inc. (ongoing)
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SEC Developments on Digital Assets – Hot 
Issue - Custody

▪ Custody is a key requirement under both the Investment Company Act and the 
Investment Advisers Act.

▪ Digital assets frequently transact in a peer-to-peer manner and is held in wallets 
and accessed using private keys.

▪ On July 8, 2019, the Staff of the Divisions of Trading and Markets and FINRA’s 
Office of General Counsel released the “Joint Staff Statement on Broker-Dealer 
Custody of Digital Asset Securities”.

▪ The Statement focuses on issues dealt with by broker-dealers in meeting the 
custodial requirements of Rule 15c3-3 under the Securities Exchange Act of 1934, 
known as the Customer Protection Rule.

▪ The statement indicates that the Staff have gotten comfortable with broker-dealers 
engaging with digital assets in certain non-custodial arrangements, but have open 
questions for industry participants with respect to custody.

▪ The SEC Staff encourage engagement with investors and industry participants.
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Discussion of Other Regulatory 
Proposals



Discussion of Other Regulatory Proposals

▪ Derivatives: 

– In May 2019, the SEC included in its Regulatory Flexibility Agenda a proposal titled “Use of Derivatives by Registered 

Investment Companies and Business Development Companies.”

– A similarly titled rule was proposed in 2015 that would have limited funds’ use of derivatives. The rule was criticized by 

many within the industry as being too restrictive.

▪ Fund of Funds:

– In December 2018, the SEC proposed a rule to streamline the regulatory framework for fund of funds arrangements.

– The rule would replace Rule 12d-1 and most existing fund of funds exemptive orders. 

– In order to rely on the rule, funds must comply with conditions designed to enhance investor protection, including 

conditions restricting funds' ability to improperly influence other funds, redeem, charge excessive fees, or create overly 

complex fund of funds structures.

▪ Advertising and Cash Solicitation:

– In November 2019, the SEC proposed rule amendments to prohibit certain investment adviser advertisements and 

payments to solicitors.

– The amendments would update the definition of “advertisement” under Rule 206(4)-1 so that it is flexible enough to remain 

relevant and effective in the face of evolving technology and industry practices.

– The amendments also list advertising practices that are to be prohibited or allowed.

– The amendments would also require that an adviser that compensates a solicitor for solicitation activities enter into written

agreement with the solicitor, unless an exemption applies.
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